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IN THE 





APRIL TERM, 1929. 


No. 5039 


KATHRYN A. COLLINS, Appellant, 


vs . 


THE DISTRICT OF COLUMBIA, a Municipal j 
Corporation, and THE CAPITAL TRACTION 
COMPANY, Appellees. 


BRIEF ON BEHALF OF THE DISTRICT OF 

COLUMBIA. 


General Statement. 

Plaintiff was injured on February 11, 1926, while 
riding in an east-bound automobile which jumped anj 
eleven and one-half inch guard barrier, passed over aj 



six-foot, ten-inch, sidewalk, and crashed through an 
iron railing on the side of Calvert Street Bridge. The 
declaration charges that there had been a heavy snow 
fall in the District of Columbia prior to the accident 
and that the defendant, the Capital Traction Company, 
negligentlv moved the snow from its railway tracks 
on said bridge and placed or pushed it against the 
guard curbing, thereby forming a bank or drift along 
said guard curbing; that the bank of snow sloped up¬ 


ward to the top of said guard curbing in such a manner 
that said guard curbing did not afford reasonably safe 
protection for persons using said bridge; that the de¬ 
fendant, the District of Columbia, knew, or in the exer¬ 
cise of due diligence should have known, that this con¬ 
dition did exist and permitted it to remain. The theory 
of the plaintiff’s case was that the snow so pushed or 
shoved by the defendant, the Capital Traction Com¬ 
pany, created a ramp or runway over which the auto¬ 
mobile in which plaintiff was riding passed before 
running across the sidewalk and through the iron rail¬ 
ing and falling into the ravine below (R. 68-69), and 
that the defendant, the District of Columbia, was 
charged with notice of this dangerous condition. 

The trial court, at the conclusion of all the evidence, 
directed the jury to return a verdict for the defend¬ 
ant, the Capital Traction Company. The case was 
submitted to the jury as to the defendant, the Dis¬ 
trict of Columbia, and the verdict was returned in 
favor of the said defendant. 





3 


i 

i 


Question Presented. 

The question presented as to the District of Colum¬ 
bia is whether the Court erred in granting instructions 
numbers four and live (R. 67). If instruction number 
four was a correct statement of the law, it followk 
that instruction number five was properly granted, j 
The record fails to show negligence sufficient to war^ 
rant a verdict asrainst the District of Columbia. 


The Facts. 

i 

The Calvert Street Bridge, upon which the accident 
happened, is 730 feet long. The roadway for vehiculaij 
traffic is 26 feet in width and the guard barriers oif 
curbings at the edge of the roadway are HV 2 inches in 
height and the highest in the District of Columbia (Rf 

28) . The sidewalks on either side of the roadway oij 
said bridge are 6 feet 10 inches in width, and on the 
outer edges of the sidewalks are iron railings (R. 28- 

29) . The railway tracks of the defendant, Capita} 

Traction Company, pass over this bridge. The dis-j 
tance from the outer rail of said tracks to the guarc^ 
curbing on the edge of roadway on said bridge is q 
feet 6 1 /2 inches (R. 29). j 

O 11 the day preceding the accident, February 10, 
1926, there was a fall of 9.3 inches of snow, the snow 
ceasing to fall at between nine and ten o’clock p. m. on| 
February 10. 

The Capital Traction Company, on February 10, 
1926, operated snow sweepers over its tracks on the 
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public streets of the District of Columbia, including 
the Calvert Street Bridge. These sweepers cut a path 
or swath through the snow extending about 18 inches 
from the rails (R. 39-40). 

The snow plow of the District of Columbia made at 
least two trips on the evening of February 10 or the 
early morning of February 11, 192G, over Calvert 
Street Bridge (R. 61-62). The operator of the snow 
plow which passed over the Calvert Street Bridge on 
this occasion testified that when he arrived to the Cal¬ 
vert Street Bridge there was verv little snow on the 
bridge; that the railroad company had been ahead of 
him with the sweeper; that the snow had been swept 
about IS inches from the rail, and that he took up right 
where they left off and pushed it toward the curb; 
that he aimed to run his plow as close as he could 
without hitting the curbing and get the snow back to 
the curb; that the snow just rolled right off the end 
of the plow; that the snow against the curb where the 
plow had pushed it was soft; that a little of the snow 
gets put on the curl); that his orders were to clear the 
street; that the snow is not packed, but is soft (R. 63). 

Not a single witness was produced by the plaintiff 
nor did the plaintiff herself testify to a single fact 
which in any way tended to substantiate that part of 
the declaration that the snow immediately adjoining 
the guard curbing formed a ramp or runway. 

The defendants produced at least eighteen witnesses, 
all of whom were at the scene of the accident imme¬ 
diately before, contemporaneous with, or shortly there¬ 
after, who testified that the snow along the guard curb- 
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ing was soft and did not form a ramp or-runway. Sonic 
of these witnesses were police officials who were de¬ 
tailed at the scene of the accident shortly after itjs 
occurrence and in performing their duties they stepped 
into the soft snow along the guard curbing and their 
feet passed right through it. It offered no resistance 
whatever (R. 41-64). Many witnesses also testified 
that the tracks of the automobile were clearly visible 
where it passed through the snow against the guaijd 
curbing; that the snow offered no resistance to the 
wheels of tin* automobile, and that it cut right tlirougji 
it. One witness, called by the District of Columbia, 
in measuring the guard curbing placed a light ruler ofi 
the snow banked against the curbing and this ruler df 
its own weight passed through the snow and measure^. 
IOV 2 inches 011 the curb. Under the ruler there was 
about one inch of ice (R. 53). 

Five witnesses testified as to the speed of the car ijn 
which the plaintiff was riding, and of this number ajl 
except the plaintiff testified that the car was traveling 
at a speed of from twenty-five miles to over thirty 
miles per hour (R. 56-60). The plaintiff testified thajt 
the car was traveling from ten to twelve miles per 
hour (R. 65). Of the four testifying as to the excessive 
speed of the car two were disinterested as to each of 
the defendants and had had, respectively, seventeen 
and eighteen years driving experience. The approxi¬ 
mation of these witnesses was that the car was traveling- 
over thirty miles per hour (R. 59-60). The other two 
witnesses, the motorman and the conductor of the 
Capital Traction Company, testified that the automof 
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bile seemed to be going unusually fast, something like 
twenty five miles per hour (R. 56-58). 

At least three witnesses testified that there was only 
one skid chain on the car and it was on the left rear 
wheel; that a search made bv them failed to disclose 
the other chain in tlie vicinity of the accident (R. 48- 
41), 51). 

There was also evidence that there were indenta¬ 
tions in the snow up against the guard curbing show¬ 
ing that the car had cut through and not run over the 
snow, and further that there were tracks indicating 
that there was but one chain on the car and that it 
was on the left rear wheel (R. 44-45, 56-57); that the 
car cut through the soft snow against the guard curb- 
ing, struck the guard curbing, bounced into the air, 
passed over the sidewalk, struck the iron rail, and 
went off the bridge (R. 48-49, 56-58). The car was 
proceeding in an eastward direction on the south side 
of the bridge and turned at practically a right angle 
and passed over the north side of said bridge (R. 48, 
56). 

There was ample room for automobiles to travel 
along and over the bridge (R. 21). The snow on the 
sidewalk of the bridge—that is, that part between the 
guard curbing and the iron rail, a distance of between 
five and six feet—had been cleared (R. 23). 

The car had proceeded approximately 75 feet along 
this bridge without anv difTicultv, when suddenly it 
turned at a right angle before passing over the side 
of the bridge (R. 33). 


ARGUMENT I. 


(Joint Enterprise.) 

Counsel for appellant apparently concedes that!if 
the plaintiff and the driver of the car were engaged 
in a joint enterprise, then the negligence of the driver 
would also be the negligence of the passenger. 

The question then presented at this point is whether 
the testimony received did show a joint enterprise. 
There was no conflict in the evidence concerning tljis 
phase of the case. 

The undisputed testimony of the plaintiff concern¬ 
ing the use of the automobile in this accident dis¬ 
closes that: 

On previous occasions Mrs. Standish had taken her 
to the factory of the Pvrrout Laboratories at Halpine 
Station from her home (R. 3S & 39). 

On February 11, 1926, and for a long time prior 
thereto the plaintiff had been employed by the Pvrrout 
Laboratories, Incorporated, with offices at Rockville, 
Maryland, and a factory at Halpine, Maryland (ij. 
37). She had been employed by the Pvrrout Labora¬ 
tories from its inception and was secretary and treas¬ 
urer of the company until August, 1925, and then 
became confidential secretary to the president of tl^ 
company and interviewer for the company (R. 37) 
that the president of the company was John A. Stand¬ 
ish, the husband of Rose Standish, the operator ojf 
the automobile involved in the accident (R. 37); that 
at the time of the accident both the plaintiff and MrS. 
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Standish were stockholders in the Pyrro.ut Labora¬ 
tories, Incorporated (R. 37). The company would 
sometimes furnish the plaintiff with an automobile 
to assist her in carrying on the company's business 
(R. 37). On the date of the accident the company’s 
automobile was not in running condition and Mrs. 
Standish, at the request of her husband, the president 
of the company, was driving plaintiff in her auto¬ 
mobile practically the entire day on business of the 
company, and at the time of the accident she was on 
the way to see a party with reference to affairs of 
the company (R. 37-38). Just prior to the accident 
she and Mrs. Standish had been at the Wardman 
Park Hotel in this city to keep a six o'clock appoint¬ 
ment which had been made by Mrs. Standish for the 
plaintiff a few days before. This appointment was 
with reference to affairs of the company (R. 38). 
Shortlv after six o'clock on the evening of February 
11, 1926, the plaintiff and Mrs. Standish left the 
Wardman Park Hotel in the automobile of Mrs. 
Standish to see a party with reference to the affairs 
of the company, and as they were crossing the Calvert 
street bridge this accident happened. 

“ * i * * When the party with whom she 

had an appointment at the Wardman Park 
Hotel failed to keep the appointment, she told 
Mrs. Standish that she would like to go to 
see the lady who had the notes of the company. 
She wanted to see this lady about the notes. 
At that time she and Mrs. Standish were out on 
the busines of the Company. She had never 
ridden in Mrs. Standish car on social busi- 


ness, and on the day of the accident Mrs. Standl- 
ish was out with her on the business of the coml- 
pany” (R. 38). 


The record substantiates the position that the plain¬ 
tiff and Mrs. Standish were on a joint enterprise and 
therefore instructions No. 4 and 5 were proper. 

Failure to observe police regulation as to speed con¬ 
stitutes negligence. 

City & S. Railway vs. Cooper, 32 App. D. C. 

555. 


In Wentworth vs. Town of Waterbury, 90 Yt. 60, the 
facts as disclosed by the opinion were that the plaintiff, 
his wife, one Gibson, and a young woman were driving 
along a highway and upon approaching a culvert it was 
discovered that a horse and wagon were standing di¬ 
agonally across the road between the rails on the em¬ 
bankment over the culvert. The automobile, not be¬ 
ing able to stop, went over the embankment and plain¬ 
tiff was injured. The car was driven by Gibson. 

The testimony relative to joint enterprise, as appear^ 
on pages 62 and 63 of the opinion, is as follows: 


“Mr. Gibson testified that an automobile party 
consisting of four, Mrs. Wentworth and a Miss 
Griffin, Mr. Wentworth and himself started from! 
Fayston in the afternoon of Sunday, October 11, 
1914, and went to Burlington for a ride, that 
they went for the purpose of showing Lake 
Champlain to Mrs. Wentworth and Miss Griffin, 
that they drove to the water front, drove around 
for a short time, and then started back over the 
road they had gone over, and that the accident 
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in question took place about a mile northerly of 
Waterburv. According to his testimony the 
automobile was his father's and not his, he was 
in Fayston temporarily on a lumber job.” 

The Court, on these facts, said: 

“In the view which we are inclined to think 
the case permits us to take the plaintiff and Mr. 
Gibson were ensured in carrying out a common 
purpose and the negligence of each was, on well 
settled and rational principles, imputable to the 
other. Boyden v. Fitchburg R. Co., 72 Vt. 89, 
47 Atl. 409, and cases and notes herein else¬ 
where referred to.” 

In the case of Lawrence vs. Denver Company, 52 
Utah 414 (1918), the facts were that one Bird was driv¬ 
ing Mrs. Lawrence, plaintiff, and her husband to a 
nearbv town in order that Mrs. Lawrence could see 
a piano which Bird was trying to sell her. After view¬ 
ing the piano, and on the return trip, the automobile 
was struck bv a railroad train. The lower court 
charged the jury, in part: 

* f * “I charge you that the plaintiff is 
entitled to a verdict against the defendant in 
this eftse, even though you find it to be a fact that 
Mr. Bird was negligent in the driving and opera¬ 
tion of the automobile at the time of the acci¬ 
dent. * * *” 

In holding that that part of the charge was error the 
Court said: 

“The evidence herein set forth of plaintiff and 
his wife shows conclusively that plaintiff, on the 
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occasion in question, was neither a guest nor ajn 
invitee of Bird, the driver of the automobile, 
those terms are usually understood and applied 
in cases where the question of imputed negli¬ 
gence is involved. Bird and Mr. and Mrs. Law¬ 
rence, as shown by the undisputed evidence, 
made the trip in question from Spanish Fork to 
Provo and return in furtherance of a commoji 
object or enterprise, in which they were in ji 
business sense equally interested. In othejr 
words, the trip was a business matter and in nb 
sense a social affair. The case, therefore, falljs 
within the rule announced in the case of Derrick 
r. Salt Lake & 0. Kv. Do. (recentlv decided by 
this court) 1(>8 Pac. 335. The negligence oj* 
Bird, if he were negligent in the management o|* 
the automobile just prior to and at the time of 
the accident, was imputable to plaintiff. An 4 
there is substantial evidence in the record t4 
support a finding by the jury that Bird was 
negligent. The giving of the italicized part oil* 
the instruction was error.” 


In the case of Washington and Old Dominion Rail¬ 
way vs. ZelPs Administrator, 118 Va. 755, the Supreme 
Court of Appeals of Virginia (191(5) considered the! 
question of imputing negligence to a passenger. The| 
facts disclosed that Zell was killed bv being struck with 
one of the trains of the railroad company. The auto-j 
mobile was owned by one Peck; that the parties fre¬ 
quently drove together, and that on the occasion of the 
fatal trip Zell prepared the machine—fixing and clean¬ 
ing it up—while Peck obtained his breakfast. Peck,} 
the owner of the car, was driving at the time. The! 
Court said, page 312: 
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“But it is claimed that the negligence of the 
driver. Peck, cannot he imputed to Zell. Inas¬ 
much as they left Alexandria fifteen minutes be¬ 
fore the accident with Peck at the wheel, it is a 
fair inference that he was still driving the car, 
but in our view of the case that fact is im¬ 
material, because Zell's situation did not bring 
him within the rule applicable to invited guests 
or passengers as applied in A. 1). R. Co. v. 
Ironmonger, 95 Va. (>25, (>.‘12, *29 S. ft. .‘>19, but, 
upon the contrary, brought him within the rea¬ 
son and the terms of the rule that where two 
persons are engaged in a joint enterprise or ad¬ 
venture in the use of an automobile, even though 
the enterprise or adventure be only a pleasure 
trip, the contributory negligence of either, 
within the scope of the enterprise, will bar a 

recoverv bv tin' other. In this case Zell had 
• • 

taken the lead that morning in the joint project 
in which tliev were engaged, and can, bv no rca- 
sonable intendment, be classed as an invited 
guest or passenger in the sense in which those 
terms are used in the Ironmonger Case and the 
many other cases of that type, the authority of 
which in cases where they apply we recognize, 
but which are distinguishable in principle from 
this one.’’ 


ARGUMENT II. 

(Proximate Cause of Accident.) 

The testimony adduced at the trial, together with the 
photographs, afford a satisfactory picture of the bridge 
and its condition on the date of the accident. The con¬ 
tention of appellant is inconsistent with uncontro- 


verted facts. Could the automobile in which appellant 
was a passenger, after traveling 75 feet on the roadway 
of the bridge, cross the distance of the width of the 
bridge, strike and proceed over a curbing ll 1 /* inches 
high with the front wheels and climb the same curb¬ 
ing witli the rear wheels, pass over tlie sidewalk, and 
then strike the iron or steel structure, as shown in the 

i 

photographs, with such force as to completely break 1 
through same, with an automobile ope rated only at 10 
to 12 miles per hour. Certainly the speed was not in¬ 
creased after it left the right side of the bridge and it 
is submitted that a car proceeding at 10 or 12 miles per 
hour would stop of its own force after the front and 
rear wheels had passed against the curbing and coming 
into contact with the iron barrier on the outside edge of! 
the bridge. 

From a reading of the record one is driven to the 
conclusion that the automobile was propelled at a speed 1 
in excess of twenty-five miles per hour. 

The record, it is submitted, shows the approximate 
cause of the accident, and consequent injury to the j 
plaintiff, was not the negligence of the defendant, as 
alleged in the declaration, but was the negligence of 
the driver of the vehicle in operating the vehicle at a 
rate of speed estimated by many witnesses at approxi¬ 
mately 25 or 30 miles per hour. The physical facts are 
against the plaintiff and the logical conclusion there¬ 
from is that the proximate cause of the accident was 
the negligence of the operator of the vehicle. 

Assuming, without conceding, that the District of 
Columbia was negligent in maintaining an improper 
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curbing and guard rail and in permitting snow to re¬ 
main immediately adjacent to tlie guard rail, yet under 
the facts disclosed by the record the plaintiff would not 
be entitled to recover for the reason that the record 
demonstrates that the immediate cause of the accident 
was not the failure of maintenance of any part of the 
bridge, but caused by the negligent operation of the 
automobile. 

The Supreme Court of the United States in District 
of Columbia rs. Woodbury, 1 .*■>(> l\ S. 4(>.‘>, approved the 
charge to the jury of the Supreme Court of the District 
of Columbia which said: 

*‘1. The district government, as a municipal 
corporation, is charged with the duty of super¬ 
vising the streets of Washington, and keeping 
them in a condition tit for convenient use and 
safe against accident to travelers using them. 
But it is not under an absolute obligation to re- 
spond for every accident a man may suffer in its 
streets. It is simply bound to practice due care 
and diligence in the exercise of its powers and 
in the application of its resources towards the 
objects named. If due cause is once exercised, 
and, notwithstanding, an accident occurs and 
somebody is injured, it is the misfortune of the 
victim and not the fault of the authorities.” 

A case in fact and in law strikingly similar to the one 
at bar is S\Vart rs. District of Columbia, 17 App. D. C., 
407. The facts briefly were that the plaintiff, a pas¬ 
senger (not driver) in a horse drawn buggy, was in¬ 
jured by the buggy turning over after the wheel of the 
vehicle ran upon a pile of earth in the street. The 



street had been excavated from curb to curb with dirt 
piled on either side of the excavation, and with a small 
opening in the center of the street to permit the pas¬ 
sage of vehicles. There was no guard or barrier! 
around the earth. As the horse was passing through 
the above opening and on a line with the pile of earth 
it shied, therebv causing the wheel of the buggy to run 
upon the pile of earth and consequently turned the ve- 

i 

hide over and injured the plaintiff. This Court, uponj 
the above facts, sustained a verdict for the defendants! 
and in the opinion said (page 411): 


“Upon reading this evidence, the first ques¬ 
tion that naturally suggests itself is, Why should 
the buggy have been driven into a place of dan¬ 
ger, with full knowledge of the risk, and that 
it required very neat driving to go through the 
space between the excavations, according to the 
evidence of the driver of the buggv? It is true, 
every one has a right to travel the street; but it 
is an established principle, that a party who | 
ventures to pass a dangerous detect or obstruc¬ 
tion in a street or high wav, knowing its condi- 
tion, is bound to exercise a degree of care pro¬ 
portionate to the danger.” 


And at page 413: 

* * * “The shying of the horse seems to 

have been the immediate cause of the accident; 

but what caused the horse to shv is matter of ! 

* 

pure conjecture. The buggy was overturned by ! 
being run upon one of the piles of earth, and j 
that was caused by the shying of the horse j 
from the regular course or way. It was the 


16 


upsetting- of the buggy and throwing out the 
plaintiff that produced the injury complained 
of. To entitle the plaintiff to recover for this 
injury, it must be shown that the alleged neg¬ 
ligent defect in the street, if defect were shown 
to exist, teas the sole cause of the injury. AY here 
the injury follows from a defect united with 
some! distinct, efficient cause, without which it 
would not have happened, (unless, as suggested 

bv Chief Justice Shaw in Marble v. Worcester. 
% * 

4 Gray, 395, such concurring cause be pure ac¬ 
cident), the plaintiff can not recover, llowell 
v. Lowell. 7 Gray, 100; Kidder v. Dunstable, 7 
Gray, 104; Lyons v. Brookline, 119 Mass. 491; 
Draft v. Weymouth, 147 Mass. 245. It is not 
enough that the supposed defect in the way may 
have contributed indirectly to the accident, but 
the injury must be produced directly by the al¬ 
leged defect, and this must appear to have been 
the sole cause of the injury. Darutnn v. Con¬ 
cord. 2 X. II. 392, 394/’ 

The bridge was not closed to traffic and it is reason- 
able to assume that many motor vehicles passed and 
repassed over the bridge without accident. It is urged 
that the immediate cause of the accident was not the 
presence of snow against the guard railing, but the neg¬ 
ligent operation of the vehicle. The shying of the horse 
was the immediate cause of the accident in the Swart 
case, and in this case the immediate cause of the acci¬ 
dent was the skidding of the car, crossing to the wrong 
side of the bridge, and the excessive speed at which the 
vehicle was propelled. 
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In the case of Swain vs. City of Spokane, L. E. A|, 
1917 D, 754 (Wash.), the facts were that an automobile 
suddenly turned to the right, passed over a curbstonje 
and across the sidewalk and struck, and passejl 
through, a temporary board fence which was main¬ 
tained by the city as a guard over the bridge. The 
car fell 35 feet to the ground below. It was allege^ 
that the accident was due to carelessness and negiiL 
gence on the part of the city in maintaining a 5-inch 
curbstone instead of a 9-inch or 10-inch curbstone, and 
m maintaining a board fence instead of a stone wall 
or an iron railing. It appeared that the car became 
beyond control immediately before proceeding off the 
bridge. The Appellate Court, in holding that there 
was no negligence on the part of the city, said: 

“In the case before us it is clear that for all 
ordinary uses of the street reasonably to be 
anticipated, it was kept in a safe condition, and 
that if appellant’s car had been equally fit for 
its intended purpose the accident would not 
have happened. The defect in the car itself was 
plainly the proximate cause of the injury. The 
breaking of the railing was a mere condition. 
It could not reasonably be anticipated that aj 
car, by reason of its own defects, would be| 
driven over the curb, across the walk for pedes-! 
trians, and through the wooden railing at the 
side of the street. 

“To hold the municipality liable in such a 
case would be to make it an insurer against! 
every accident on its streets—in effect an in-1 
surer of the tractability of every team and auto- j 
mobile driven on its streets. This exceeds the I 
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duly imposed upon a municipal corporation in 
relation to the care of its streets. The facts 
make a plain distinction between the cases above 
noticed and the one before us. 

“This case falls distinctly within the rule an- 
nouneed in Leber r. King County, 69 Wash. 134, 
42 L. R. A. (X. S.) 267, 124 Pac\ 397. The acci¬ 
dent there involved happened on a country 
highwav bv reason of a horse driven bv the 
plaintiff shying, losing his footing, and falling- 
down a bank at the roadside. Plaintiff charged 
the county with negligence in its failure to main¬ 
tain a railing or barrier at the side of the road. 
We said: ‘The duty to put barriers upon a high¬ 
way, although travel thereon be in a degree 
dangerous, is not absolute. The law does not, 
requi|re it unless the danger complained of is 
unusual. ' * * The unusual danger noticed 

bv the books is a danger in the highway it- 
self. ‘ ‘ We take it, then, that the rule 

contended for applies only where a traveler 
exercising ordinary care would not expect to 
find a danger or where the natural or surround- 
ing conditions would suggest protection. * * * 
The duty of the countv is discharged if it main- 
tains its highways reasonably safe for ordinary 
travel.” 

“This measure of duty is in consonance with 
the better reasoned authorities generally.” 


Another case in which a passenger and the o])erator 
of an automobile was injured is Feely v. City of Mel- 
rose, 205 Mass. 329, in which the Court said: 

“If the injury to the individual plaintiffs was 
due in part to the negligence of Brooks (the 
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driver) in driving the automobile, then it couldl 
not be said that the defect in the highway was 
the sole cause of their injury within the mean¬ 
ing of our decision.” 

i 

In Wasser vs. County of North Hampton, 249 Pa. 
25; L. K. A. 1915 F 973, the Court held that the County 
was not required to maintain a barrier sufficiently! 
strong to stop an automobile driven against it whenj 
going twenty-five miles per hour, and prevent the carj 
from going over the embankment. All that is required 
is that the highway may be deemed reasonably safe for 
the ordinary means of travel, and if they meet the re- j 
quirements which their ordinary uses demand, the | 

authorities in charge of them have performed their I 

! 

dutv under the law and cannot be held liable in dam-j 
ages for extraordinary accidents occurring on them. 

See also Roberts vs. Eaton (N. Y.), 36 A. L. R, 
411. 

In Roberts vs. Town of Eaton, 238 N. Y. 420, the 
Supreme Court of New York, in which all six judges 
concurred, considered a case quite similar to the one 
at bar. Plaintiff in attempting to pass another car on 
a deeply rutted and slippery road ran her car to the ! 
side of the road where the wheels struck the snow j 
and ice by the side of the road, causing it to slip over 
the bank and upset. The plaintiff sustained injuries 
which caused her death. The Court of Appeals in j 
reversing the judgment and in holding that the City 
was not liable said : 

“Defendant was not obliged to construct a 
barrier sufficiently strong to hold a heavy car 
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from going over such a declivity (Corcoran v. 
Citv of New York, 188 X. Y. 131; Best v. State 
of New York, 203 App. Div. 339; affTl, 236 
X. V. 662). All lhat was re<{tiired of it was 
that it should erect such a railing, if any, as 
would be a sufficient protection for travel gen- 


erallv. 

* 

“The town was not bound to exercise ex¬ 
traordinary care to guard against unusual ac¬ 
cidents. ‘The limit of duty on the part of a 
town with regard to the condition of its high- 
wavs'falls far short of making them absolutelv 
safe, under all circumstances, even for those 
who use them properly’ (Lane v. Town of Han¬ 
cock, 142 X. Y. 510, 521). The risk here was 
not enhanced bv the lack of anv ordinarv bar- 
rier. It arose out of a combination of unfore¬ 
seen circumstances ayaiust ichich the exercise 
of ordinary care would have afforded no pro¬ 
tection. 

“The rule of duty in such cases is one of rea¬ 
sonableness. While the general use of motor 
vehicles has developed a new class of risks, it 
is not incumbent on the towns to anticipate and 
guard against everv danger that mav attach to 
the operation of automobiles over country high¬ 
way^. To impose on towns the burden either 
of constructing substantial barriers at every 
point of possible danger or of paying damages 
when unusual accidents occur which such bar¬ 
riers might have prevented, would be to ad¬ 
vance the present measure of liability beyond 
the rule of ordinarv care into the field of in- 

9 - 

surance against accidental injury or death. 

“Where it is unreasonable to charge the town 
with the duty of maintaining barriers sufficient 
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to prevent all accidents the court will declare 
non-liabilitv as a matter of law.” 

Conclusion. 

It is submitted by the appellee, the District of Co¬ 
lumbia, that the trial court did not err in granting 
instructions Xos. 4 and 3, and further that anv verdict 
other than one for the District of Columbia would be 
inconsistent and contrary to the record. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C., 
ROBERT E. LYNCH, 

Assistant Corporation Counsel , D. C., 

Attorneys for Appellee. 

April, 1930. 
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BRIEF ON BEHALF OF THE CAPITAL TRACTION 

COMPANY. 

I. 

PRELIMINARY STATEMENT. ; 

In this brief the appellant will be designated as the 
plaintiff and the appellees as defendants. 

At the conclusion of all of the evidence in the lower 
court the trial justice directed the jury to return a ver¬ 
dict for the defendant The Capital Traction Company. 
The case was submitted to the jury as to the def^n- 
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dant the District of Columbia and a verdict was re¬ 
turned in favor of the District of Columbia. 

From the judgments entered on said verdicts this 
appeal is taken. 


II. 

NEGLIGENCE CHARGED IN THE DECLARATION 
AGAINST THE DEFENDANT, THE CAPITAL 
TRACTION COMPANY. 


The plaintiff was injured on February 11, 1926, when 
an automobile in which she was riding, left the road¬ 
way of the Calvert Street Bridge in this City, passed 
over an eleven and one-half inch guard curbing and 
crashed through the iron railing on the side of said 
bridge and fell into the ravine below. 

The declaration charges that there had been a heavv 
fall of snow in the District of Columbia prior to 
the accident and that the defendant. The Capital 
Traction Company, negligently removed the said snow 
from its railway tracks on the said bridge and placed, 
or pushed, it against the guard curbing on the north 
side of the bridge, thereby forming a bank or drift 
along the said guard curbing, which became packed: 
the bank of show sloping upward to the top of said 
guard curbing in such a manner that said guard curb¬ 
ing did not afford reasonably safe protection for per¬ 
sons using said bridge. (R. p. 5-6.) 


III. 

ARGUMENT. 

The only assignment of error relating to The Capital 
Traction Company is that the trial court erred in di¬ 
recting the jury to return a verdict for the defendant, 
The Capital Traction Company. 
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As the argument of this defendant is based almost 
entirely upon the facts, no separate statement of them 
will be included herein. 

The Calvert Street Bridge, upon which this accident 
happened, is 750 feet long. The roadway for vehicular 
traffic on said bridge is 20 feet in width and the gu|ard 
curbing at the sides of the roadway are 11% inches in 
height, and were the highest in the District of Colom¬ 
bia at the time of the accident. (R. p. 28-29, 52.) The 
sidewalks on either side of the roadway on said bridge 
are 0 feet 10 inches in width and on the outer edges 
of the sidewalks are iron hand railings. (R. p. 28-lp9.) 
At the time of the accident the said bridge was, |md 
now is, one of the public highways of the District] of 
Columbia. (R. p. 28.) The railway tracks of the 'de¬ 
fendant, The Capital Traction Company, pass over mis 
bridge. The distance from the outer rails of sjaid 
tracks to the guard curbing on the edge of the roadway 
on said bridge is 5 feet 6% inches. (R. p. 29.) 

On February 10, 1926, the day preceding the acci¬ 
dent, there was a fall of 9.3 inches of snow in the dis¬ 
trict of Columbia. The snow ceased to fall between 
9:00 and 10:00 o'clock P. M. on February 10th. As has 
heretofore been stated, the charge in the declaratjon 
as to the negligence of this defendant is limited to the 
fact that it pushed the snow from its tracks on the sjnd 
bridge against the guard curbing thereby forming a 
drift or bank of snow along the guard curbing, which 
became packed and which sloped upward to the top of 
said curbing in such a manner that the said curbing did 
not afford reasonably safe protection for persons uspig 
the bridge. Unless this defendant is shown to have been 
negligent in this particular there can be no recovery. 
Capital Traction Co. v. Snoivden, 48 App. D. C. 344. | 
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The plaintiff’s theory of the case is that this bank 
of snow along the guard curbing created a ramp or run¬ 
way over which the automobile, in which the plaintiff 
was riding, passed before crashing through the iron 
hand railing and 1 falling into the ravine below. (R. p. 68- 
69, Plaintiff’s brief, p. 2.) The uncontradicted evidence 
in the case shows that the snow sweepers of The Capital 
Traction Company cut a path or swath through the 
snow which extended about 18 inches from the railway 
tracks; that the snow sweepers swept the snow in front 
of them and spread it out evenly; they did not pile it 
up. (R. p. 39-40) That after the snow sweepers of The 
Capital Traction Company had passed over the Cal¬ 
vert Street Bridge the snow plows of the District of 
Columbia picked up where the snow sweepers left off, 
about 18 inches from the rails, and pushed the snow 
over against the guard curbing. (R. p. 63.) The snow 
plows of the District of Columbia are attached to the 
front of large motor trucks. The blades of said plows 
are 10 feet in width and are attached to the front of the 
motor trucks, on a slight angle, with the left end of the 
plow blade extending slightly further in front of the 
motor truck than the right end. (R. p. 62.) When the 
plow is in operation it scrapes all of the snow from the 
street with the exception of about one inch and throws 
the snow about one foot to the right of the right hand 
end of the plow blade. (R. p. 62.) The snow plow of 
the District of Columbia, which was operated over the 
Calvert Street 1 Bridge on the day preceding, and the 
morning of the accident, was driven by one Richard 
Banks. The show ceased to fall between 9:00 and 10:00 
o’clock P. M. on February 10, 1926, and Richard Banks 
started out with his snow plow shortly after supper on 
that date. (R. p. 63.) When he reached the Calvert 
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Street Bridge he found that the snow had been s^ept 
about 18 inches from the rails of the street car tracks 
and he took up right where the street car sweepers 
left off and pushed the snow back against the curb. (R. 
p. 63.) He aimed to run as close to the curb as he 
could without hitting it and sought to get the snow 
back to the curb; that some of the snow went up on 
the curb and that his orders were to clear the street and 
drag the snow plow as close as possible to the curb. (R. 
p. 63.) That his last trip over the bridge was arqund 
4:00 or 5:00 o’clock on the morning of February] 11, 
1926. The snow as it came off the plow was pushed 
right up against the curb and was soft. (R. p. 63.) 

It is clear from the above facts, which are undis¬ 
puted, that the plaintiff failed to establish the charge 
in the declaration that the snow on the bridge was 
pushed or placed against the guard curbing by the de¬ 
fendant, The Capital Traction Company. The uncon¬ 
tradicted and uncontradictable testimony is that the 
snow was pushed over against the guard curbing}' by 
the snow plows of the District of Columbia. The Con¬ 
dition of the Calvert Street Bridge at the time of[ the 
accident is clearly shown by the photographs offered 
in evidence by the defendant, the District of Columbia 
and exhibited to the Court upon the argument. The 

substance of all of the testimonv in the case is that 

•/ 

there was verv little snow between the rails of the 
street car tracks and such snow as was between the 
rails was packed hard; that on the outside of the street 
railway tracks there was an inch or inch and a half of 
snow on the roadway, which was also packed hard land 
which extended from the railway tracks to a point, Esti¬ 
mated by various witnesses, from 15 inches to 2% feet 
from the guard curbing. The only testimony is {hat 
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from this point* the snow was very soft and fluffy and 
sloped upward to the top of the guard curbing. 

The uncontradicted evidence in the case from numer¬ 
ous witnesses, some called by the plaintiff and some by 
the defendants, shows that the snow sweepers of this 
defendant cut a path or swath through the snow ex¬ 
tending about 18 inches from the rails. The conclusion 
is, therefore, inescapable that the condition existing on 
the bridge at the time of the accident could not have 
been caused by The Capital Traction Company. 

The testimony of Thomas L. Costigan, a witness 
called on behalf of the plaintiff shows that at the time 
of the accident he was Superintendent of the Street 
Cleaning Department of the District of Columbia and 
at that time the District of Columbia had contracts or 
agreements with owners of trucks that were used for 
the removal of* snow from the streets in the District of 
Columbia and the drivers of the trucks were given in¬ 
structions to follow the car tracks and push the snow 
away from the car tracks. (R. p. 34-36.) 

Edwin B. Lawless, called as a witness by this defen¬ 
dant, testified that at the time of the accident he was 
engaged in the general hauling business operating 
motor trucks and that at the time of the accident he 
had a contract or agreement with the District of Co¬ 
lumbia with respect to the removal of snow from the 
streets. Three of his trucks were equipped with 
snow plows and one of them was operated across the 
Calvert Street Bridge by Richard Banks on the night 
of February 10, 1926, and the morning of February 11, 
1926. (R. p. 61-62.) As we have already pointed out, 
Richard Banks testified that he operated the snow 
plow across the bridge on the night of February 10th 
and the morning of February 11th and pushed the snow 
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from about 18 inches from the outer rails of the car 
tracks over against the curb. 

In the case at bar there was no proof that this defen¬ 
dant piled the snow against the guard curbing nof is 
there any presumption that this was a fact. On the 

contrary the uncontradicted evidence was that the 
* 

snow was pushed over against the guard curbing by 
representatives of the District of Columbia and, there¬ 
fore, there was no issue to be submitted to the jury as 
to this defendant. The plaintiff made no effort what¬ 
soever to contradict the testimony of the witnesses! es¬ 
tablishing this fact and no effort was made to impeach 
or discredit said witnesses. The trial court, therefore, 
was bound to accept this testimony as true for it tias 
long been the established rule in the courts of this Dis¬ 
trict that neither judge nor jury may ignore the un¬ 
contradicted testimony of credible witnesses. Brown 
v. Peterson, 25 App. D. C. 359. 

The plaintiff charged in her declaration that ithe 
snow piled along the guard curbing had become packed 
and contended that this formed a ramp or runway ojver 
the guard curbing. Not a single witness was produced 
by the plaintiff who testified that the snow piled along 
the guard curbing was hard or formed a ramp or tun¬ 
way. The defendants, however, produced 15 witnesses 
who testified that the snow along the guard curbing was 
soft and did not form a ramp or runway. Some of these 
witnesses were police officials who were detailed at the 
scene of the accident shortly after its occurrence and 

w 

in the performance of their duties they stepped into the 
soft snow along the guard curbing and their feet wduld 
pass right through it. It offered no resistance what¬ 
ever. Many witnesses also testified that the tracks of 
the automobile were clearly visible where it passed 
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through the show against the guard curbing; that the 
snow offered no resistance to the wheels of the auto¬ 
mobile and that it cut right through it. One witness, 
called by the defendant the District of Columbia, in 
measuring the guard curbing placed a light ruler on 
the snow banked against the curbing and this ruler of 
its own weight passed through the snow and measured 
10VL> inches on the curb. Under the ruler there was 
about one inch of ice. (R. p. 53.) 

We, therefore, respectfully submit that the trial 
court was right in directing a verdict for this defendant 
because, 

1. The plaintiff failed to show that the snow was 
pushed over against the guard curbing by this de¬ 
fendant as alleged in her declaration. On the con¬ 
trary the uncontradicted evidence shows that this 
was done by representatives of the District of 
Columbia. 

2. The plaintiff failed to offer any evidence 
that the snow along the guard curbing was packed, 
thereby forming a ramp or runway, as alleged in 
her declaration, and because 

3. The plaintiff failed to show any negligence 
whatsoever on the part of this defendant. 

The plaintiff insists that the trial court erred in not 
submitting the case to the jury as to this defendant. 
We respectfully submit there was absolutely no evi¬ 
dence showing any negligence on the part of this defen¬ 
dant, but even if there had been some evidence as to 
Ibis defendant’s negligence, and this we do not concede, 
nevertheless the trial court was right in directing a 
verdict for this defendant in view of the conclusive 
character of the evidence establishing its contentions. 
It is well settled that where the evidence is of such 
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conclusive character that the court, in the exercise'of 
sound judicial discretion, would be compelled to set 
aside a verdict returned in opposition to it, then t|lie 
court should direct a verdict in the first instance and 
not go through the idle form of submitting the case) to 
the jury. | 

In the case of Patton v. Texas and Pacific Railroad 
Company, 179 U. S. 658, the trial Court directed a ver¬ 
dict for the defendant. The Supreme Court of the 
United States in passing upon the question, said: 

“That there are times when it is proper foil a 
court to direct a verdict is clear. £ It is well settled 
that the court mav withdraw a case from them al- 
together and direct a verdict for the plaintiff or 
the defendant, as the one or the other may be 
proper, where the evidence is undisputed, or is of 
such conclusive character that the court, in the ex¬ 
ercise of a sound judicial discretion, would be com¬ 
pelled to set aside a verdict returned in opposition 
to it.’ (Cases cited.) * * * 

“Hence it is that seldom an appellate court in¬ 
verses the action of a trial court in declining to 
give a peremptory instruction for a verdict one 
way or the other. At the same time, the judge is 
primarily responsible for the just outcome of the 
trial. He is not a mere moderator of a town meet¬ 
ing, submitting questions to the jury for deter¬ 
mination, nor simply ruling on the admissibility of 
testimony, but one who in our jurisprudence stands 
charged with full responsibility. He has the santie 
opportunity that jurors have for seeing the wit¬ 
nesses, for noting all those matters in a trial not 
capable of record, and when in his deliberate opin¬ 
ion there is no excuse for a verdict save in fav<i>r 
of one party, and he so rules by instructions to that 
effect, an appellate court will pay large respect \o 
his judgment.” 
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In the case bf Pleasants v. Fant, 22 Wall., 122, the 
Supreme Court, in considering a case where the evi¬ 
dence was insufficient to justify a verdict, and where it 
would be the duty of the trial Court to set it aside and 
grant a new trial, said: 


“Must the court go through the idle ceremony 
in such a case of submitting to the jury the testi¬ 
mony on which plaintiff relies, when it is clear to 
the judicial mind that if the jury should find a 
verdict in favor of plaintiff that verdict would be 
set aside and a new trial had t Such a proposition 
is absurd, and accordingly we hold the true prin¬ 
ciple to be, that if the court is satisfied that, con¬ 
ceding all the inferences which the jury could jus¬ 
tifiably draw from the testimony, the evidence is 
insufficient to warrant a verdict for the plaintiff, 
the court should say so to the jury.” 


The Supreme Court also said in the case of Marion 
County v. Clark, 94 U. S. 278: 


“Judgbs are no longer required to submit a case 
to the jury merely because some evidence has been 
introduced by the party having the burden of 
proof, unless the evidence be of such a character 
that it would warrant the jury to proceed in find¬ 
ing a verdict in favor of the party introducing such 
evidence. Ryder vs. Womb ell, L. R., 4 Exeh. 39. 

“Decided cases mav be found where it is held 
that, if there is a scintilla of evidence in support of 
a case, the judge is bound to leave it to the jury; 
but the nlodern decisions have established a more 
reasonable rule, to wit: that, before the evidence 
is left to the jury, there is or may be in every case 
a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to 
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find a verdict for the party producing it, upon 
whom the burden of proof is imposed.” (C4sos 
cited.) 

I 

To the same effect are Howes v. The District of Co¬ 
lumbia, 2 App. D. C. 1S8; Whelan v. Welch, 50 Ajpp. 
D. C., 173; Hepner v. United States, 213 U. S. Ip3: 
McGuire v. Blount, 199 U. S. 142; Bowditch v. Boston, 
101 U. S. 16; Marande v. Texas and Pacific Ry. Go.. 
184 U. S. 173; Oscanyon v. Winchester Arms Company, 
103 U. S. 261; Gunther r. Liverpool and London and 
Globe Insurance Company, 134 U. S. 110. 

We submit that if this case had been submitted tO a 
jury and a verdict had been returned for the plaim iff 
against this defendant that the trial court would, in the 
exercise of sound judicial discretion, have been com¬ 
pelled to set said verdict aside. It was, therefore, 
right in directing a verdict in the first instance and 
was not required to go through the idle ceremony of 
submitting the case to the jury. j 

IV. 

CONCLUSION. 

It is respectfully submitted that the trial justice was 
right in directing a verdict for this defendant and that 
the judgment in favor of this defendant should be 
affirmed. 

i 

Respectfully submitted, 

Frank J. Hogan, 

Edmund L. Jones, 

Attorneys for Defendant, 

The Capital Traction Company. 

Washington, D. C., 

February 24, 1930. i 


